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Letter from the Dais
Dear Judges,
We are thrilled to welcome you to the International Court of Justice (ICJ) committee
of TECMUN 2022! Our biggest hopes are for you to interact and learn from the exercise of
the application of international law and its fundamental principles, in order to come up with
a verdict that stems from reasonable and well-rounded legal arguments.
Thank you for choosing to attend the ICJ, the world’s largest and most diverse Model
United Nations conference for people from all education levels. As a space for collaboration,
consensus, and compromise, the ICJ strives to transform today’s brightest thinkers into
tomorrow’s leaders. We believe that an emphasis on education through simulation is
paramount to the Model UN experience, and this idea permeates throughout the ICJ.
The administration of justice is a cardinal task for judges everywhere, finding it both an
interesting challenge and a rewarding experience that aids in the development of legal
rational thinking and the preservation of democracy to ensure equal justice for all persons,
whether these are people, States or companies. Consequently, the rule of law is enforced by
the interpretation and application of norms to particular cases, which has enabled judges to
formulate a vast corpus of jurisprudence that should be a must-consultation for judicial
workers around the world.
Once again, we are grateful to you for choosing to be part of this committee, see you on
April 22nd.
Sincerely, ICJ team:

Victoria Abarca
President
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Daniela Decuir
Vicepresident

Pedro Vásquez
Vicepresident
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Committee Background
The International Court of Justice (commonly known as ¨ICJ¨ or ¨The World Court¨) was
established during the 1945 San Francisco Conference on International Organization and its
mandate was officially recognized in April 1946. The ICJ was created for the same reason as
its predecessor, the Permanent Court of International Justice, to solve inter-state legal
disputes. The ICJ has jurisdiction over two types of cases: contentious cases and advisory
opinions.
Contentious jurisdiction allows the Court to have a binding ruling over a legal dispute
between two consenting member states.
Advisory opinion cases consist of legal advice provided by the ICJ for multiple authorized
organs and special agencies of the UN.
The ICJ has historically provided legal counsel to the UN General Assembly on various
issues, such as the statehood of Kosovo in 2011.
The ICJ is composed of 15 judges who are elected by the Security Council and the United
Nations General Assembly to nine-year terms. The Court is governed mainly by the following
legal documents: the Charter of the United Nations, the Statute of the Court, the Rules of
Court, and Practice Directions.
The Rules of Court exist to provide detailed provisions for the steps to be taken in order
to comply with the Statute of the Court. In other words, the Rules of Court detail the Statute
of the Court. Meanwhile, the Practice Directions are guidelines that supplement the Rules of
Court.
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TOPIC: Application of the Convention on the Prevention and

Punishment of the Crime of Genocide (The Gambia v.
Myanmar)
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Memorial of The Gambia
Introduction
1.1. On November 11, 2019, the Republic of The Gambia submitted an application
instituting proceedings against the Republic of the Union of Myanmar to the International
Court of Justice (hereafter referred to as the Court or the ICJ)
1.2. Article 45 of the Rules of Court, the Republic of The Gambia’s arguments are being
filed before the ICJ so as to evaluate the responsibility for genocide can be attributed to the
State under Articles I, II, III, IV, V, VI and VII of the Convention on the Prevention and
Punishment of the Crime of Genocide in the case at hand.
1.3. In this Memorial:
1.3.1. The Convention on the Prevention and Punishment of the Crime of Genocide will be
hereafter referred to as the Genocide Convention or the Convention.
1.3.2. The group known as the Rohingya Muslims will be hereafter referred to as the
Rohingya.
1.4. This Memorial will put to evidence that the Rohingya community of Myanmar’s
Rakhine province is one of the most persecuted communities the world has seen in the last
several decades. The international community of states and non-state actors have, from time
to time, voiced their concerns about the systemic deprivation of rights, discriminatory
treatment, and violence perpetrated on the Rohingya.
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1.4.1. However, any concerted action has been stymied by the strategic interests of some
powerful states condoning the activities of Myanmar authorities. Indeed, it may be
somewhat puzzling that the international community condemns the undemocratic rule in
Myanmar but fails to recognize the Rohingya’s systemic tribulations.
1.5. In respect to Article 93 of the United Nations (UN) Charter, The Gambia is a party to
the ICJ due to being a member of the UN since April 19th, 1948, and a firm believer of
multilateralism. Additionally, in line with Article 35 of the Statute of the Court, the Republic
of The Gambia has the right to submit this case to the ICJ.
1.6. As outlined by Article 49 of the Statute of the ICJ, this Memorial is composed by:
1.6.1. A statement of facts in Chapter II
1.6.2. A statement of law in Chapter III
1.6.3. The Republic of The Gambia’s submissions to the Court in Chapter IV

Statement of Facts
2.1. The plight of the Rohingya in Rakhine today has a long history behind it. To
understand this, one needs to look at the ethnic make-up and history of Myanmar.

Who are the Rohingyas?
2.2. Dispersed worldwide, it is estimated there are around 3.5 million Rohingya; a million
of them living in Myanmar prior to the military campaign of 2017. They are an ethnic Muslim
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minority which, before the disastrous events of 2017, accounted for nearly a third of the
population in Myanmar and differ from Myanmar’s Buddhist dominant groups. Moreover, it
is suggested that the majority of the Rohingya arrived during the nineteenth and early
twentieth centuries, in a time when Burma was under the control of Britain as part of British
India (Albert and Maizland, 2020).
2.2.1. By 1948, when the State of Burma, renamed Myanmar in 1989, gained independence
from British colonial rule, the newly-formed government refuted the Rohingya’s historical
arguments and thus denied recognition of this group as one of Myanmar’s 135 ethnic
groups. Instead, they were conceived as illegal immigrants hailing from Bangladesh (Albert
and Maizland, 2020).
2.3. In consequence, the Rohingya ethnic group of Myanmar’s Rakhine State have
suffered systemic discrimination and violence for several decades. An overwhelming majority
of Rohingya had to either flee their homes, or stay and suffer from deplorable conditions.
While a majority of states have condemned the atrocities perpetrated on the Rohingya,
decisive action or even unequivocal condemnation in the UN General Assembly has been
stymied by various political and strategic factors.
2.3.1. As a consequence, The Gambia, a small African state, has taken upon itself to test
the legal responsibility of Myanmar for atrocities on the Rohingya by filing a case at the
International Court of Justice (“ICJ” or “the Court”) in November 2019.
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Systemic violence and persecution
2.4. This section seeks to explore how the case may play out as it proceeds in the ICJ and
what it may or may not mean for the Rohingya by analyzing the Court’s provisional order,
its record of hearings, and its jurisprudence along with other international courts.
2.4.1. The first wave of large-scale violence occurred in 1977. This first wave marks the
starting point of today’s crisis. In 1977, the Burmese government “cracked down” on illegal
immigration, resulting in killings, mass arrests, torture, and other abuses against the
Rohingya Muslims.
2.4.2. The next Rohingya exodus from Myanmar occurred between 1991 to 1992 when
roughly 250,000 Rohingya crossed to the Cox’s Bazar region in Bangladesh. Now,
Bangladesh experienced a third wave of arrivals in June 2012, after lethal sectarian violence
erupted in the Rakhine State between ethnic Arakan Buddhists, the Rohingya, and other
Muslims.The sectarian violence flared after the rape and murder of a Buddhist woman in
May 2012, which was then followed by revenge attacks against the Rohingya.
2.4.3. By 2017, the government in Myanmar launched a military campaign that signified
an augmented reign of violence, causing the exodus of more than half a million Rohingyas.

Fact-Finding Mission in Myanmar
2.5. In March 2017, the Human Rights Council set up the Independent International FactFinding Mission on Myanmar, delivering a 444-page report in 2018 detailing the human
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rights situation of the Rohingya Muslim, the northern Myanmar, and the conflict between
the Arakan Army and the Tatmadaw. For practical purposes, this section shall focus on the
Rohingya.
2.5.1. Overall, it confirmed that the Rohingya continued to be a target of the government,
which in turn aimed to wipe out their identity and remove them from Myanmar. Additionally,
gang rape, rape, killings, forced displacement, torture and other concerning human rights
violations were still on-going. As a result, the report concluded that the situation remained
unchanged since last year, and that the maintained discriminatory laws, policies and
practices constitute the basis of the Government’s persecution against the Rohingya.
2.5.2. The 1982 Citizenship Law, which granted citizenship to those who could trace their
family’s residency in Myanmar prior to 1823, was still not revoked by the State and continued
to force Rohingyas into accepting National Verification Cards. Furthermore, movement
restrictions affected the lives of more than half a million Rohingyas, particularly their access
to basic social, economic and cultural rights such as seeking medical aid and secure
education. Also, the report found that Rohingya settlements continued to be destroyed, and
hence these people have been forced into labor to build new housing developments (UN
Human Rights Council, 2019).
2.5.3. As a direct consequence of the conflict between the Arakan Army and the
Tatmadaw, the report found that insecurity has heightened in the Rakhine State and has
thus made the safe and dignified return of the expelled Rohingya an unfeasible task.
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Statement of Law
3.1. Taking the labeled facts into account, and the Fact-Finding Mission findings, the
decades-long atrocities committed in respect of the Rohingya group violated provisions of
the Genocide Convention. Thus, the Republic of the Union of Myanmar has failed to meet
its obligations imposed primarily by Articles I (obligation of prevention) and III (obligation of
punishment) of said Convention, in that the acts perpetrated had the intent to destroy the
Rohingya in whole or in part.
3.1.1. The intent to destroy an ethnical or racial group, in whole or in part, is found in
Article II of the Genocide Convention as a substantial fraction of the definition of what
international criminal law has conceived as the crime of genocide. In this sense, the
campaign of massacres, rape and arson against the Rohingya carried out in 2017, which
killed thousands and forced 740,000 to flee the Rakhine State, must be recalled.
3.1.2. Consequently, this situation fits the criteria found in Article II a, b and c of the
Convention, in so far as the killing of members of the Rohingya group took place, serious
bodily and mental harm were inflicted by the military’s brutal tactics, and the subsequent
forced migration and displacement (systematic expulsion of their home) represented a
condition of life which contributed to bringing about the destruction in whole or in part
of the Rohingya people.
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3.1.3. Now that the crime has been labeled as a genocide, Article III of the Convention
demands its punishment, regardless of the acts having been perpetrated by public officials,
responsible rulers or private individuals in terms of Article IV.

Interpretation of the Legal Responsibility of Protection
3.2. In light of the above, article IX of the Genocide Convention, in relation to Article 36.1
of the Statute of the Court, calls for the lack of its fulfillment on behalf of Myanmar to be
submitted to the jurisdiction of the International Court of Justice. This also stems from the
fact that Myanmar has been a contracting member since 1956 and The Gambia since 1978.
Therefore, this State was enabled by its membership to submit its request.
3.2.1. Elaborating on the term “membership” implies that a State is bound to meet its
obligations and be entitled to certain rights. In the international arena, “(...) the U.N. General
Assembly Outcome Document of the Summit of Heads of State and Government of
September 16, 2005 (at the level of Heads of State and Government of U.N. member States)”
(Islam and Muquim, 2020; p. 88) has endorsed for States to have the legal responsibility to
protect; which, applied to the case at hand, symbolises a responsibility to protect its people
against genocide within and outside their borders.
3.2.2. In this light, the responsibility to protect against genocide and atrocities alike needs,
as Islam and Muquim (2020) cite, “the prevention of such crimes, including their incitement,
through appropriate and necessary means” (p. 88). This entails that The Gambia’s interest to
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comply with its extraterritorial and collective responsibility obliges it to draw upon collective
action, thus working with regional and/or international organizations deemed appropriate.
In this case, appealing to the International Court of Justice in response to Myanmar
authorities failing to protect the Rohingya from genocide, and peaceful means being
deemed inadequate as well.
3.2.3. This interpretation stems from article 31 of the Vienna Convention on the Law of
Treaties (hereinafter referred as the Vienna Convention), which calls to interpret the
obligation to protect based on the context in which the term shall be employed, and
considering the treaty’s object and purpose. Therefore, the obligation of Myanmar to protect
the Rohingya is subject to the international law applicable to the case; for instance, the
Genocide Convention is mindful of the jus cogens (binding principle) status of the
prohibition of the crime of genocide, as well as the erga omnes (owed toward all States) and

erga omnes partes (owed toward contracting parties) character of its obligations.
3.3. Therefore, the State of Myanmar has failed as a contracting party to comply with its
obligations erga omnes partes found in the first six articles of the Genocide Convention.
However, the breach in the international obligation to protect the ethnic minorities in this
country, which involves the denial of the right to live of human groups, amounting to the
abscense of effective legislation criminalizing and penalizing genocide, not only contradicts
moral law but also the fundamental purpose of the United Nations as a whole.
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3.3.1. The undertaking of this responsibility means a formal promise, not being merely
horatory or purposive, which directly derives from Article I of the Genocide Convention as
something over and above the rest of its obligations. This is what the Court sustains in its
2007 judgment of Bosnia and Herzegovina v. Serbia and Montenegro case, ruling that
contracting parties have the obligation to prevent genocide, in the hands of persons or
groups not directly under their authority, as a means of protection.

State criminality for the commission of genocide
3.4. Since Article I of the Genocide Convention recognizes this phenomenon as a crime
under international law, it follows only logic to determine that States undertake the
obligation not to commit genocide themselves. This is, if States are obliged to prevent and
punish the execution of genocidal acts in the hands of individuals or groups, it only makes
sense to apply the same principle when the acts are committed through their organs and/or
through people over which they exercise such a direct influence, that it becomes indisputably
attributable to the State concerned under international law (ICJ, 2007, Bosnia and
Herzegovina v. Serbia and Montenegro).
3.4.1. In short, contracting parties are bound not to carry out genocide and other acts
enshrined in Article III of the Genocide Convention, through persons or groups or their
organs over which they exercise direct or indirect control in so far as their conduct can be
attributable to the State. This situation is confirmed by what Article IX of the Convention in
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regards to the Court’s jurisdiction: “(...) including those (disputes) relating to the
responsibility of a State for genocide or any of the other acts enumerated in Article III”.
3.4.2. Thereupon, when a contracting party fails to comply with its obligations (being
those of fulfillment, application or interpretation) to the Convention, the responsibility that
follows is that of “responsibility for genocide”, not solely for failing to prevent or punish
genocide. In this sense, the International Law Commission (hereinafter referred to as the
Commission) argues that: “The State is not exempted from its own responsibility for
internationally wrongful conduct by the prosecution and punishment of the State officials
who carried it out” (ILC Commentary on the Draft Articles on Responsibility of States for
Internationally Wrongful Acts, ILC Report A/56/10, 2001, Commentary on Article 58, para. 3).
3.4.3. The complementary instruments above are used in reason of Article 32 of the
Vienna Convention, in light of the ambiguity of article IX of the Genocide Convention.
Overall, “(...) the Genocide Convention can give rise to both the international responsibility
of States and the criminal liability of individuals for genocide; (...) the notion that the duality
of responsibility is and continues to be ‘a constant feature of international law’” (Gaeta, 2007;
p. 633).
3.5. In consequence, as criminality of the State for the perpetration genocide is
recognized in international law, such condition entails both compensatory and punitive
measures (van der Vyver, 1999). Due to the gravity of the crime committed (as it harms the
enjoyment of the right to life and the subsequent exercise of other human rights, thus it may
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be presumed to be noxious to the fundamental interests of the international community),
the language of the Genocide Convention implies that any form of State responsibility does
not preclude.
3.5.1. For instance, the Court has been of the opinion that the Rohingya people continue
to be in extreme peril, while Myanmar has not been taking all the necessary legal measures
to acknowledge the Rohingya as a protected group under the Genocide Convention (Islam
and Muquim, 2020). Hence, Myanmar has failed to observe its duty to prevent genocide,
incurring in international State responsibility and main reason why it must be subject to the
Court’s jurisdiction.
3.5.2. In light of the Court’s reasoning, as the military divison was the leading perpetrator
of this crime which had the Rohingya people as prime target, and it was a situation that was
knowlingly allowed to happen by the organs of the Myanmar State, it is possible for the
latter to be held legally responsible for the crime of genocide.

Submissions
4.1. For the reasons set out in this Memorial, The Gambia respectfully submits the
following to the International Court of Justice:
4.1.1. May it please the Court to adjudge and declare the Republic of the Union of
Myanmar criminally accountable under international law for failing to prevent acts of
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genocide against the Rohingya people and other ethnic minorities, thus violating its
obligations under articles I, III, IV, V and VI of the Genocide Convention.
4.1.2. To further the efforts to guarantee the highest possible protection for those who
remain at dire risk from future genocidal acts, under the Genocide Convention and other
international law-binding instruments, since the Myanmar State has failed to do so.
4.2. May it further please the Court to order Myanmar to:
4.2.1. Pay damages to the affected territories, within and/or outside their borders, in an
amount deemed appropriate by the Court.

Counter-Memorial of Myanmar
Introduction
1.1. The Republic of The Gambia submitted an application instituting proceedings against
Myanmar on November 11, 2019.
1.2. Myanmar objects to The Gambia bringing the case to the Court, fearing that it might
derive on a decision that jeopardizes the principles of international law and security of the
State. Nevertheless, Myanmar is fully willing to cooperate in this dispute and expects that
the Court will agree that The Gambia is mistaken on the merits of its claims.
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1.3. Article 45 of the Rules of Court grants Myanmar the right to present a CounterMemorial to the submissions related to this case by The Gambia.
1.4. In this Memorial:
1.4.1. The Convention on the Prevention and Punishment of the Crime of Genocide will
hereafter be referred to as the Genocide Convention or the Convention.
1.4.2. The group known as the Rohingya Muslims will hereafter be referred to as the
Rohingya.
1.5. This Memorial will serve as a legal body of counter-arguments destined to disqualify
the arguments made in the Memorial submitted by The Gambia, since the Genocide
Convention clearly stipulates that criminal liability is only attributable to individuals and not
abstract entities such as the State; this, following the principle of taxative interpretation of
criminal types and the absence of analogy.
1.6. As stated by Article 49 of the Statute of this Court, this Memorial is composed by:
1.6.1. A statement of facts in Chapter II
1.6.2. A statement of law in Chapter III
1.6.3. Myanmar’s submissions to the Court in Chapter IV

Statement of Facts
2.1. Since 2017, Myanmar’s military has sent hundreds of thousands of Rohingyas to flee
across the border to Bangladesh.
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Rohingya community
2.2. The Rohingya, who in 2017 numbered around one million, are one of Myanmar’s
many ethnic minorities. They represent the largest percentage of Muslims in Myanmar. They
have their own language, and culture, and are believed to be descendants of Arab traders.

Massive crisis
2.3. On August 23th 2017, the Rohingya Arsa militants, also known as the Tatmadaw
military, launched deadly attacks on Rohingya villages with the support of local Buddhist
mobs. Causing the death of approximately 6,700 Rohingyas.
2.3.1. At least 288 villages were destroyed in Rakhine, a northern region in Myanmar. With
many villages destroyed, between August 25 and September 25, 2017, Myanmar’s de facto
leader Aung San Suu Kyi stated that security force operations had ended.

International response
2.4. In 2018, UN investigators accused Myanmar’s military of carrying out mass killings
and rapes with “genocidal intent”. The ICJ case of 2019 called for emergency measures to be
taken against the Tatmadaw military. Aung San Suu Kyi rejected the allegations of genocide.
In January 2020, the ICJ ordered Myanmar to take emergency measures to protect the
Rohingya from being persecuted and killed.
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2.4.1 While the ICJ only covers disputes between states, the International Criminal Court
(ICC) has the authority to try individuals accused of crimes against humanity. In November
2020, the ICC approved a full investigation into the case of the Rohingya in Myanmar.
Despite Myanmar not being itself a member of the court, the ICC states it has jurisdiction in
the case since the victims fled to Bangladesh, a country that is a member.
2.4.2 Nevertheless, the state of Myanmar has denied carrying out genocidal acts and
claims to be forming its own investigation of the events that occurred in 2017. The country’s
Independent Commission of Enquiry (ICOE) admitted that members of the security forces
may have committed crimes against humanity and serious human rights violations, but claim
there has been no evidence of genocide.

Refugees
2.5. According to the UNHCR, Kutupalong (located in the southern regions of Bangladesh)
is the largest refugee settlement in the world that houses more than 600,000 refugees. But
in March 2019, Bangladesh stated it will no longer accept Rohingyas from Myanmar.
2.5.1. At the beginning of 2018, an agreement was made for the return of refugees,
nevertheless none returned. Rohingya refugees have claimed they will not consider going
back to Myanmar unless they were given guarantees they will receive citizenship. Yet, those
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who may consider returning may not be able to do so due to the destruction of their villages
that occur in order to create militar facilities.

Myanmar government response
2.6. Due to the reports presented by the ICJ in May 2020 on the implementation of the
order, Myanmar government assembled presidential directives to ensure that militar officials
do not commit genocide, destroy or remove the evidence of abuses, and banning the
proliferation of hate speech.
2.6.1. The government has served as a stepping stone toward meaningful accountability.
Myanmar’s recent court-martial conviction has accounted for three military personnel for
crimes against ethnic Rohingya victims. Furthermore, the Myanmar government has been
investigating the military leadership who oversaw the atrocity crimes.
2.6.2. Despite the limited actions the Myanmar government has made, there are plenty
of measures they can take in order to protect the remaining Rohingyas located in Rakhine
state, and by doing so, it would be complying with the ICJ’s order.
2.6.3. A main example would be to lift the restrictions Rohingyas have to access health
care at the Sittwe General Hospital such as eliminating medical referral system, financial
barriers, and increasing ambulance services. A second example would be for the government
to repeal the discriminatory legal framework such as the 1982 Citizenship Law that target
Rohingyas that prevents them from obtaining their citizenship without discrimination. A last
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example would be for the government to lift the restriction for humanitarian access in order
to eliminate the shortages of food, medicine and shelter for the Rohingya community,
making possible the delivery of lifesaving supplies. These are a few steps Myanmar
government has ensued to take to implement the ICJ’s provisional measures order.

Need of enforcement
2.7. The ICJ court’s provisional measures order have already started to present vital
framework of meaningful asses toward what actions the Myanmar government have and
haven’t taken to protect the Rohingya community from genocide. However, it is up to
individual governments to make bilateral dealings with Myanmar through the UN to raise
the political cost of Myanmar’s non-compliance. Regardless of the enforcement measures
ICJ’s judges will ultimately take, The Gambia’s genocide claims against Myanmar means that
the rights of the Rohingya and the atrocities they have suffered will not be mitigated despite
de latest crisis of political discomfort.

Statement of Law
3.1. The Genocide Convention limits itself to lay down obligations for contracting parties
when faced with criminal matters. In fact, and taking into account its article IV, only individual
members shall be prosecuted for the crime of genocide, whilst the State is obligated to
participate in a joint judicial cooperation to ensure the prevention and punishment of this
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crime of all crimes, mainly through the adoption of adequate national legislation; never
mentioning any criminal responsibility for the State.

Historical legacy and core foundational values of the Genocide
Convention
3.2. In Nuremberg, the International Military Tribunal (IMT) indeed ruled that “(...) crimes
against international law are committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the provisions of international law be
enforced” (IMT, as cited in Gaeta, 2007; p. 633). This is a direct precedent of what would
become the core principles of the Genocide Convention, thus conceiving a mechanism to
hold criminally accountable any individual, even persons acting via State officials. By this, it
must be understood that the State is an abstract entity, and only those within a State can be
punished, regardless of their public or private status.
3.2.1. Consequently, contracting parties were given the task to criminalize genocide, to
sanction it when committed, and to extradite perpetrators to another contracting State when
convened. Therefore, the distinct character of the Genocide Convention mandates upon its
members to prevent genocide as an instance of individual criminality (for instance, articles
IV and VI refer to persons who commit genocidal acts, while contracting parties in articles V,
VII and VIII refer to State actions to prevent and punish genocide), regardless of these acts
being perpetrated by State officials belonging to a particular State.
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3.2.2. Given the complexity of international criminal law, and although the Rome Statute
is the constitutive instrument of the International Criminal Court, article 22.2 of said
instrument mandates the taxative interpretation of the criminal types and the exclusion of
analogy; even in the face of ambiguity, it should always be interpreted in favor of the person
being prosecuted. In this case, genocide in the Convention is defined in criminal terms. For
this reason, it must be understood that article IV of the Genocide Convention establishes
that the accused ought to be confined to natural persons (those individuals having to do
with the public or private sectors) “(...) to the exclusion of juristic persons, including the State
as a corporate body with legal subjectivity” (van der Vyver, 1999; p. 290).
3.2.3. In this context, if a State is to be obliged not to commit genocide as the applicant
sustains and recent Court interpretation has determined, then it implies contradicting the
historical legacy of Nuremberg; fundamental ground of the Genocide Convention. That is,
through the imposition of accurate national penalties, its original drafters were seeking the
effective enforcement of the core principles of international law, notwithstanding their
infringement happened because of individuals acting on behalf of the State.
3.2.4. In this light, to criminalize the State entails going against the historical and theoritcal
foundations of the Convention (criminal liability is to individuals and not to abstract entities),
as it also conveys an impediment to the State to fulfill its main obligations to criminalize,
sanction and extradite; to prevent and punish genocide as crime under international law.
This would, in part, contradict what article 31 of the Vienna Convention says about the
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interpretation of a treaty being in harmony with its object and purpose. In addition, it
becomes challenging to solidify a legal definition of what constitutes the State’s international
responsibility for genocide.

International responsibility of the State vs. criminal responsibility
3.3. The above is not to say that individual criminal accountability for international crimes
replaces the international responsibility of the State. Instead, the former may complement
the latter, but in the pertaining case it must be conceived that “(...) individuals can incur
criminal responsibility under international law without the State being directly responsible
for their criminal acts when committed by its agents or representatives” (Gaeta, 2007; p. 636).
But, for a State to incur in the crime of genocide, there would have to exist an international
legal instrument that holds criminally accountable both the State and individuals in the same
terms for the crime of genocide. Presently, the Genocide Convention limits itself to provide
for the individual criminal liability of genocidaires.
3.3.1. Thereupon, the State’s obligation to prevent genocide, contained in Article I, must
differ from the idea that it also derives in the obligation not to commit genocide. The latter
is an obligation of conduct, as the Court puts it, since it does not constrain the States to
succeed in the prevention of genocide, but rather “(...) to employ the means reasonably
available to them, so as to prevent genocide as far as possible” (ICJ, Application of the
Genocide Convention [Judgment], para. 430; p. 221). Therefore, a State only fails to meet its
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obligations once the crime commences or when it should have learned of the potential
execution of the crime. On the contraty, the presumed obligation to not commit genocide
is an obligation of result, because if it happens then logic follows that the State could not
have complied with its obligation to prevent genocide when it actively participates in its
perpetration.
3.3.2. However, the State of Myanmar has issued presidential directives to ban its officials
from committing genocide, “(...) to prohibit the destruction or removal of evidence of abuses,
and to denounce and to prevent the proliferation of hate speech” (Singh, 2020). For instance,
should a contracting State that is trying to prevent the crime, although the breaching
conduct of its officials can be attributable to the State, be criminally sanctioned? If State
officials are the authors of a criminal offense, regardless of its criminalization and
punishment being imposed by an international treaty, it does not strictly follow the idea that
the State itself is internationally responsible for committing the crime.
3.3.3. This argument points out that: “Under the international rules of attribution, the
conduct of a State official or representative constitutes State conduct; but (...) for the
international responsibility of the State to arise, the criminal offense must also constitute
illegal State conduct” (Gaeta, 2007; p. 640). In other words, the obligation of a State to
prevent the criminal conduct of individuals, does not necessarily imply an international
mandate not to undertake said conduct as States; for instance, via their agents or
representatives.
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3.3.4. To sum up, a proper interpretation of Article I (obligation to prevent) of the
Genocide Convention conveys the idea that States are keepers of the rule of prohibiting the
execution of genocidal acts by whomever, meaning that it imposes upon contracting States
a duty of diligence and care. To sustain the contrary would mean taking for granted what
must be demonstrated, that is to say the mandate to prevent the crime of genocide is
relevant to the conduct of individuals (natural persons), dettaching itself from the conduct
of juristic persons such as the State since in itself it cannot execute genocidal acts via agents,
by virtue of this obligation to prevent and punish.
3.4. This is not to say that a person, whether natural or juristic, is not bound to not commit
genocide. But, given its complex structure, a State could be bound but in different terms
from those coined in the Genocide Convention. As a wrongful act carried out by the State,
it would have to be accompanied by a genocidal policy that enables widespread and
systematic violence against a concrete group.
3.4.1. Instead of the genocidal intent (dolus specialis) in the criminal sense that burdens
upon demonstrating the transgressional conduct of the individual, since it only pertains to
the criminal responsibility of individuals (Mettraux, 2019). Yet, in the absence of a genocidal
policy, it would only be a matter of proof to be able to demonstrate beyond any reasonable
doubt that the ultimate goal of the State’s policy, in the context of a general pattern of
violence, was that of annihilating the targeted collectivity.
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3.4.2. In consequence, criminal responsibility and State responsibility are anything but the
same; but, for practical purposes, they should be viewed as two distinct legal regimes. In this
sense, under international law exists a dual regime of responsibility for grave violations of
human rights, each applying to different subjects and triggered by rules whose content
differs as they act in dissimilar levels, in spite of their objective being the same.
3.4.3. Therefore, any accusations of genocidal acts carried out by a State cannot be the
consequence, for instance, of uprisings by sectarian insurgents, since then individual criminal
liability should be put into force to direct all efforts in prosecuting the direct perpetrators.
As such, the principle that international law must complement domestic justice must be
reiterated, as to avoid disproportionate claims in disregard of international law.

Submissions
4.1. For the reasons set forth in this Counter-Memorial, the Republic of the Union of
Myanmar respectfully submits the following to the International Court of Justice:
4.1.1. May it please the Court to adjudge and declare that the State of Myanmar is not
criminally liable for the acts of genocide against the Muslim Rohingya under articles I, III, IV,
V and VI of the United Nations Genocide Convention.
4.2. May it further please the Court to allow Myanmar to:
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4.2.1. Enable this country’s domestic justice system to effectively prosecute the private
and public officials involved in the war crimes and human rights violations against the
Muslim Rohingya.
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